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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 195 B.R. 372
WOODWARD EAST PRQJIECT, | NC., Case No. 85-04269-R
Debt or . | nvol untary Ch. 7

VEMORANDUM OPI NI ON AND ORDER

This matter i s before the Court onremand fromthe Di strict Court
for the purpose of clarifying the reasons for denyingin toto the
application for fees and expenses of the debtor's attorney.! The fee
applicationrequests $78,840 in fees for 788. 4 hours at $100 per hour
pl us expenses of $1,260.11.2 Although the application does not
explicitly sostate, it is reasonably clear that the applicant seeks to
have t hese f ees awarded pursuant to 11 U.S.C. § 330(a)® and pai d by t he
estate pursuant to 11 U S.C. 8§ 503(b)(1)(A).

The Court denied the fee applicationtothe extent it exceeded the

1 The Court concludes inits discretionthat theissueremnded
for clarification can be fully and properly addressed based on t he
extensive record in this case wi thout any further hearings.

2 Inthisregard, the Court should note that thetrustee's final
account shows $249.85 on hand for distribution.

3 Because this fee application was filed before the 1994
amendnments to 11 U. S. C. § 330(a), those anendnents do not apply. The
ef f ective date of the anendnents was Cct ober 22, 1994. Act of Cct. 22,
1994, Pub. L. No. 103-394, Title VII, § 702, 108 Stat. 4150 (1994).

1



anount of $1, 174 already paid by the debtor's principal andto the
extent it sought paynent by the estate, for three reasons.* First, the
| egal services of the debtor's counsel did not benefit the estate, with
t he possi bl e exception of some matters that shoul d reasonably have
taken arelatively insignificant anmount of tinme. Second, the applicant
di d not neet hi s burden of establishing areasonabl e fee by proper
document ation of the time spent. Third, the applicant's adnm tted
representation of both the debtor and creditors inthis case created an
i nproper conflict of interest that fully justifies denying any fees

fromthe estate.

A

11 U.S. C 8503(b)(1)(A) provides for paynent as an adm ni strative
expense any attorney fees that are "necessary" expenses of preserving

the estate. Regardl ess of the chapter in Title 11 under which the

petitionis adm nistered, Inre Anberg, 148 B. R 376 (Bankr. D. Conn.

1992), counsel for the debtor can be awarded fees to be paid fromthe

4 The trustee objectedtothe fee applicationprimarily onthe
grounds that it was filed after a deadli ne he had set in anotice sent
toall potential adm nistrative creditors. Inthe Court'sinitial
deci sion, the Court did not rely on this ground in denying the
application. Al though such a deadl i ne can be inportant in the proper
and efficient adm ni stration of a chapter 7 case, the trustee should
have request ed an order fromthe Court setting a deadl i ne, rather than
sinply setting the deadline hinself.
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estateonly tothe extent that the attorney's services benefittedthe
estate by assisting the debtor i nperform ng the debtor's obligations
under the Bankruptcy Code. |Inre Reed, 890 F. 2d 104 (8th Cir. 1989);

Inre Alcala, 918 F.2d 99 (9th Cir. 1990).° Accordi ngly, fees are not

awarded for services performed for the benefit of the debtor's

principals. Inre By-Rite Gl Co., 87 B.R 905 (Bankr. E.D. M ch.

1988). Thi s basic and | ong-standi ng princi pl e was announced by t he

Suprenme Court inRandol ph v. Scruggs, 190 U. S. 533, 539 (1903). As

noted in 2Collier on Bankruptcy ¥ 330.04[ 3], at 330-40 (Law ence P.

King ed., 15th ed. 1996):

The wei ght of authority under the Act was in favor of
[imting conpensability to services renderedin assisting
debtors in performng their legal duties rather than
exercisingtheir legal privileges. Thus, one court stated:

The allowance to the bankrupt's attorney
ordi narily covers only work done in pronotingthe
adm ni stration of the estate and i n assistingthe
bankrupt to performhis duties, such as drafting
and filingthe petition, draftingandfilingthe
schedul es, attendance at the first neeting, and
ot her services in furtherance of the wi nding up
of the proceedings.

The Code makes no change in this regard. Services of a
debtor's attorney whi ch were conpensabl e under the Act,
shoul d be entitled to conpensation under section 330.

In the context of a chapter 7 case, these principles were

5 Many of the cases holding to this effect are collected in 2
Col lier on Bankruptcy T 330. 04[ 3], at 330-37 n. 16 (Lawrence P. King
ed., 15th ed. 1996).




sumari zed inlnre Dawson, 180 B.R. 478, 479 (Bankr. E. D. Tex. 1994):

A debtor's attorney may only be paid fromthe estate if
t he servi ces and expenses were act ual and necessary to the
preservation of the estate. 11 U.S.C. §8 330(a). Unlike
ot her chapters of the Bankruptcy Code, the role of a
debtor's attorney in ternms of providing services that
benefit the estate is very |limted because of the
appoi ntnent of atrusteeto admnister the estate. Only the
services that assi st a debtor in perform ngthe debtor's
| egal duties as opposed to exercisinghislegal privileges
are conpensabl e fromthe estate. Inre Ofice Products of
Am_, Inc., 136 B.R 964, 974 (Bankr. WD. Tex. 1992).
Essentially, the services of a Chapter 7 debtor's attorney
that benefit the estate are limted to "anal yzing the
debtor's financial condition, rendering advice and
assi stance to the debtor in determ ning whether tofile a
petitionin bankruptcy, the actual preparation andfiling of
t he petition and the required schedul es and st at enents, and
representing the debtor at the § 341 neeting of creditors. ™
In re Saunders, 124 B. R 234, 238-39 (Bankr. WD. Tex.
1991); Stewart v. Law O fices of Dennis A son, 93 B. R 91,
95 (N.D. Tex. 1988), aff'd, 878 F. 2d 1432 (5th Cir. 1989).
Any services rendered by a debtor's attorney in a Chapter 7
case t hat wer e above and beyond t hose associated with the
| egal duties of the debtor "are not "necessary' to the
adm ni stration of the estate within the neaning of the
stat ut e and shoul d t heref ore not be conpensable.” O fice
Products of Am, Inc., 136 B.R at 974.

The specific duties of the debtor in achapter 7 case, in aid of
which the services performed by the debtor's counsel can be

conpensat ed, were summarizedinlnre Taylor, 66 B. R 390, 395 ( Bankr.

WD. Pa. 1986):

Bankrupt cy Code section 521 and Bankruptcy Rul e 4002
outline the duties of the debtor. Those duties i ncl ude:

1) Filing of the debtor's Schedules of assets and



liabilities, list of creditors, and statenent of
financial affairs;

2) Filing a statenent of intention to clai mexenptions or
reaffirm debts;

3) Cooperate wth the Trustee, by delivering all property
of the estate and all of the debtor's records tothe
Trustee, to enable himto adm ni ster the estate;

4) Attend and submt to an exam nation (First Meeting of
Creditors);

5) Attend any hearings on objections to discharge or
di schargeability; and

6) Attend the discharge hearing.

See also, Inre Oen, 15 B.R 750 (Bankr. E.D. Mch. 1981).

Mor eover, numerous deci sions have refused to award fees to
debtor's counsel in chapter 7 cases where the services actually
opposed, i npeded and hindered the trustee's adm ni strati on of the

estate. See, e.qg., Inre Sounds Dist. Corp., 122 B.R 952 (Bankr. WD.

Pa. 1992); Inre Alcala, cited above; Inre Sandra Cotton, Inc., 91

B.R 657 (WD.NY. 1988); InreJ.V. Knitting Serv., Inc., 22 B.R 543

(Bankr. S.D. Fla. 1982).

Finally, the award of fees is addressed to the di scretion of the

Court, and the Court nust use the | odestar anal ysis to determ ne a

reasonabl e fee. |nre Boddy, 950 F. 2d 334, 336-37 (6th Cir. 1991).
The burden of proof is upon the applicant to justify the requested

fees. Inre Ham lIton Hardware Co., Inc., 11 B. R 326 (Bankr. E.D.




Mch. 1981); Inre Vogue, 92 B.R 717 (Bankr. E.D. Mch. 1988); Inre

By-Rite Ol Co., cited above. The Court "wi |l not i ndul gein extensive

| abor and guesswork tojustify a fee for an attorney who has not done

so himself." In re Taylor, 66 B.R at 393.

Par agraph D of the fee application under consideration al |l eges t he

follow ng benefit fromthe services of the debtor's attorney:

Benefits conferred on bankruptcy estate: Prevented
t akeover of 445 E. Fi sher Freeway by trustee who al | owed
furnace to crack on his watch, entered into agreenent with
M chCon beyond t he scope of the court's jurisdictionto
approve all owi ng M chCon to defy | ocal health and safety
regul ati ons inshutting off the gas, sought to have M chCon
pay the tenants to nove out of 445 E. Fi sher Freeway, and in
general, did not manage the estate with theb [sic] best
interests of the creditors or the tenants in m nd, but
rather, triedtoloot it for the sol e benefit of the Taunt
firm

Areviewof the tinme sheets and the record of this case fully
supports that summary. On that basis, this Court heldinitiallythat
"vast majority of work that was performedinthis case was not for the
benefit of the estate . . . ." (Tr. p. 10, Hearing on Mdtion for
Att orney Fees, August 2, 1993). That finding was affirmed on appeal to

the district court.

Under the cases cited above, the i ssue i s what services were



per formed by debtor's counsel in aidof the debtor's duties under the
Bankruptcy Code. These cases suggest that in a chapter 7 case such
services normal |y consi sts of: (a) preparingthe schedul es, statenent
of financial affairs and list of creditors; (b) attendingthe first
nmeeting of creditors; and (c) cooperating with the trustee in
adm ni stering the case.

Thi s case was commenced by an i nvoluntary petition which the
debt or contested. Services perfornedin contestingthe petitionwere
clearly for the sol e benefit of the debtor andits principals anddid

not aidinthe adm nistration of the estate. See Randol ph v. Scruggs,

190 U. S. at 539. After the order for relief was entered on February
20, 1986, the schedul es and statenent of affairs werefiled on April
18, 1986, and a neeting of creditors was held on May 15, 1986. The
Court nust concl ude that debtor's counsel woul d normal ly be entitledto
conpensati on for those services in a chapter 7 case, to the extent
properly docunent ed. However, the record and fee applicationitself
clearly establishthat all of the ot her extensive services perforned by
t he debtor' s counsel were for the benefit of others and i ndeed opposed,
i npeded and hindered the trustee's adm nistration of the estate.
As not ed above, the burdenis not uponthe court tojustify afee
for debtor's counsel. However, this Court has t horoughly exam ned
counsel ' s tine sheets and has found the foll owing entries reflecting

t he work on t he schedul es: April 17, 1986 - 3 hours and 11 m nut es;



April 18, 1986 - 10 hours and 54 mi nutes. The tine sheets al so refl ect
t hat on May 15, 1986, debtor's counsel spent 2 hours and 20 m nutes
attending the neeting of creditors. Thisis atotal of 16 hours and 25
m nut es.

Thi s does not necessarily mean that counsel is entitledto be
conpensat ed for 16 hours and 25 m nutes of service. Under 11 U S.C 8§
330(a), the court can award only reasonabl e conpensati on for services

t hat are both actual and necessary. Inre Arnold, 162 B.R 775 (Bankr.

E.D. Mch. 1993).

The Court has revi ewed t he schedul es and st at enent of affairs and
must concl ude that i f counsel spent 14 hours and 5 m nutes on themas
al | eged, that woul d be an unr easonabl e anount of tine. These filings
di scl ose only el even creditors with cl ai mrs of $359, 185. 38; no real
property; $800 i n cash assets; and two unl i qui dat ed cl ai ms agai nst
ot hers that the debtor valued at $2. 4 mllion.® Very little accurate
substantive informati on about the debtor's financial affairs is
di scl osed. It appears tothe Court that a generous esti mate woul d be
that upto 7 hours were reasonabl y spent on t hose schedul es. Wen t hat
timeisaddedtothetine spent at the first neeting, the total anount
of time that was reasonably spent for services for which counsel is

entitled to conpensation is 9 hours and 20 m nutes.

6 The trustee nust have concl uded ot herwi se, as he never pursued
t hese cl ai ns.



Mor eover, nothinginthe fee applicationjustifies anhourly rate
for debtor's counsel of $100. Exhibit Dattached to the application
st at es t hat counsel had been a nmenber of the bar for about six years
when t hese servi ces were perforned. However, the application provides
no ot her i nformati on about t he applicant’'s experi ence or the fees t hat
he charged to other clients at that tinme. In addition, thereis a
substanti al question about the reasonabl eness of the hourly ratein
i ght of the quality of | egal services rendered, which the Court can
only characteri ze as substantially bel owthat nornmally and custonmarily
provi ded by debtor's counsel in simlar cases.

I n these circunstances, the Court concludes inits discretionthat
t he anmount al ready received by debtor's counsel, $1,174, is a
reasonabl e anount for his fees and expenses under 11 U. S. C. § 330(a)
for his services that benefited the estate, andthus heis entitledto

no fees fromthe estate under 11 U S.C. §8 503(b)(1)(A.

As noted above, the Court denied the application for the
addi ti onal reason that it provides no substantial basis upon whichto
det erm ne a reasonabl e fee. Inits bench opinion of August 2, 1993,
t he court exam ned a randompage (page 19) of the fee application and

not ed t hat al t hough the activities are described by the m nute, the



substance of the | egal activities perfornmed are not. For exanpl e,
t el ephone call s areidentifiedbut the subject matter i s not di scl osed.”
The probl em exists throughout the fee application.

This manner of description violates Local Bankruptcy Rul e
3.03(a)(12)(C), whichrequiresthetinme statenent to "describew th
particularity the services rendered.” Many cases hold that
conpensat i on cannot be awar ded when t he subst ance of the | egal services

provi ded i s not disclosed. Inre Taylor, cited above; Inre G trone

Dev. Corp., 106 B.R 359, 362 (Bankr. S.D.N. Y. 1989); Inre Affinito &

Son Inc., 63 B.R 495, 498 (Bankr. WD. Pa. 1986); In re Ham Iton

Har dware Co.., Inc., cited above; In re Oen, cited above.

Inthisregard, it nust al so be noted that there are many entries
descri bing clerical services. The entries onthesethree days provi de
good exanpl es:

Decenmber 26, 1985 - Fil ed Bankruptcy notions

Mai | copies

Decenmber 30, 1985 - Travel to Lansing to obtain copies of
papers fromthe Departnent of Conmmerce

Decenmber 31, 1985 - Filing in Bankruptcy Court
Typi ng jury demand
Inthe Court's experience, it isthe normal practice of attorneys

inthisdistrict that the expenses of such clerical services are part

7 For exanpl e, there are many entries which sinply say, "Wodbury
call ed" or "Called Wodbury."
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of an attorney's office overhead, and are not bill ed separately to
clients. Accordingly, they are not separately conpensabl e as part of
t he "reasonabl e fee" for | egal services under 11 U.S.C. §330. Inre

West wood Asphalt, 45 B.R 111 (Bankr. E.D. Mch. 1984); I n re Bank of

New Engl and Corp., 134 B.R 450 (Bankr. D. Mass. 1991), aff'd, 142 B.R

584 (D. Mass. 1992).8
For these additional reasons, the Court concluded that the

appl i cati on should be deni ed.

The final basis for denyingfeesinthis caseis the conflict of
interest that resulted fromthe applicant's admtted representation of
bot h the debtor andits tenants inthis proceeding. This admssionis
found in the fee application itself, paragraph C, which states,
"Represented tenants and debtors i n opposing trustee's efforts torun
all tenants out of 445 E. Fisher Freeway." The record of this
bankruptcy case also fully reflects this dual representation.

The attorney for the debtor has fiduciary obligations to his
client andtothe estate, and the court’'s authority to deny fees from

the estate in conflict of interest circunmstancesis clear. Inre

8 The applicant has nade no attenpt tojustify afeefor thetine
he spent on clerical tasks underlnre Wlverine KnittingMIIls, Inc.
107 B. R. 546 (Bankr. E.D. M ch. 1989) (accountant's request for fees
for clerical tinme all owed based on nar ket evidence). See al so M ssouri
v. Jenkins, 491 U. S. 274 (1989).
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Georgetown of Kettering, Ltd., 750 F.2d 536 (6th Cir. 1984); Inre

OficeProd. of Am, Inc., 136 B.R 983 (Bankr. WD. Tex. 1992);lnre

FreedomSolar Gr., Inc., 776 F.2d 14, 16 (1st Cir. 1985); Inre F. M

Station, Inc., 169 B.R 502 (Bankr. D.RI. 1994); Inre Vann, 136 B. R

863 (D. Colo. 1992). It was highly inproper for debtor's counsel to
represent both the debtor and creditors of the estate i n opposi ng t he

trustee's adm nistration of the estate.

YA

For these reasons, the application of debtor's counsel for fees

fromthe estate is deni ed.

STEVEN W RHODES
U. S. Bankruptcy Judge

Ent er ed:

cc: Chief Judge Cook
Dougl as Spi cer
Charl es Taunt
David Allard
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